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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/Respondent,

BRETT A. BOWMAN,
:

Case No. 890356-CA
Priority No. 2

Defendant/Appellant.

STATEMENT OF JURISDICTION
Jurisdiction is conferred on this Court by Utah Code
Ann. section 78-2A-3(2)(f) (Court of Appeals has jurisdiction
over "appeals from district court in criminal cases, except those
involving first degree or capital felony").
STATEMENT OF THE ISSUE
1. Was the evidence sufficient to sustain Appellant's
conviction for criminal mischief?
STATUTES AND CONSTITUTIONAL PROVISIONS
Utah Code Ann. section 76-6-106
(1) A person commits criminal mischief
if:
(a) Under circumstances not amounting to
arson, he damages or destroys property with
the intention of defrauding an insurer; or
(b) He intentionally and unlawfully
tampers with the property of another and
thereby:
(i) Recklessly endangers human
life;
(ii) Recklessly causes or threatens
a substantial interruption or impairment of
any public utility service; or
(c) He intentionally damages, defaces,
or destroys the property of another.
(d) He recklessly or willfully shoots or
1

propels a missile or other object at or
against a motor vehicle, bus, airplane, boat,
locomotive, train, railway car or caboose,
whether moving or standing.
(2) (a) A violation of section 76-6106(a) is a felony of the third degree.
(b) A violation of section 76-6106(1)(b) is a class A misdemeanor.
(c) Any other violation of this section
is a felony of the third degree if the
actor's conduct causes or is intended to
cause pecuniary loss in excess of $1,000
value; a class A misdemeanor if the actor's
conduct causes or is intended to cause
pecuniary loss in excess of $500; a class B
misdemeanor if the actor's conduct causes or
is intended to cause pecuniary loss in excess
of $250; and a class C misdemeanor if the
actor's conduct causes or is intended to
cause loss of less than $250.
STATEMENT OF THE CASE
On March 22, 1989, Appellant was convicted by the
Honorable Richard H. Moffat of criminal mischief, a third degree
felony, in violation of Utah Code Ann. section 76-6-106 (T. 24).
The court sentenced him to serve zero to five years in the Utah
State Prison and fined him $5,000 (with an additional 25% victim
reparation fee) (T. 24). The court suspended the sentence, and
placed Appellant on probation for eighteen months (T. 24)-.
STATEMENT OF FACTS
Randy T. Cranney, acquaintance of Ed Denton for five
years, testified that on April 7, 1987, sometime between 5:00 and
7:00 p.m., Appellant and another man came to Mr. Cranney's home,
and one of them had a baseball bat (T. 3-5, 18). Mr. Cranney
claimed that he had previously met Appellant on only one occasion
before, at Mr. Denton's home (T. 16). He explained that the two
men told him that Ed Denton had told them to come to Mr.
2

Cranney's home to get the money that Mr. Denton owed them (T.
19).

After they found out that Mr. Cranney didn't have the

money, they decided to look for Raul Garza, because Ed Denton was
with Raul earlier that day (T. 6, 19). Mr. Cranney stated that
he went with those two gentlemen in their car, to show them where
Raul Garza's home was (T. 7 ) . When they arrived at Mr. Garza's
residence, Mr. Cranney went inside Kirt Maryom's home, which was
next to Mr. Garza's (T. 8 ) . Mr. Cranney saw that Mr. Denton's
car was parked in front of the Garza residence, and that it was
in normal condition when he went into Mr. Maryom's home (T. 9 ) .
Mr. Cranney claimed that after Mr. Cranney and Mr.
Maryom went into the basement of the Maryom home and watched
television for fifteen or twenty minutes, Appellant and the other
man came to the front door of the Maryom home, offering Mr.
Cranney a ride home, which he accepted (T. 11). Mr. Cranney
noted that Mr. Denton's car was dented, and that the windows to
it were broken and that the tires to it were flat (T. 12). There
were no windows in the part of the Maryom home where Mr. Cranney
was watching television, and Mr. Cranney didn't hear or see
anything relating to the damage done to Mr. Denton's car (T. 2122).

During Mr. Cranney's ride home, there was no discussion of

Mr. Denton's car (T. 22).
Raul Garza, a friend of Mr. Denton's for many years,
testified that one day, Mr. Garza, Brett Bowman, Randy Cranney,
and Ed Denton met in an audio shop and had an altercation
concerning some money owned to Mr. Bowman by Mr. Denton (T. 31).
3

Mr. Denton gave Appellant Mr. Cranney's address, indicating that
Appellant could get his money there later (T. 32). At about 5:00
that evening, Mr. Garza was in his basement, until his mother
called him upstairs to see two men outside "a yellin' and
screamin1."

(T. 24-26).

Mr. Garza described the physical

characteristics of these two men, but repeatedly stated that
neither of them was in the courtroom (T. 27-28).

Mr. Garza

indicated that one of the two men, a Brett Bowman, was screaming
that Ed Denton should come outside and pay" Mr. Bowman back the
money he owed him, or else Mr. Bowman would "trash" his car (T.
28-29).

Mr. Garza testified that Brett Bowman and another man

beat up Mr. Denton's car, and that Brett Bowman then came to Mr.
Garza's door, demanding to see Mr. Denton (T. 34). Mr. Garza,
speaking to this Brett Bowman through the top half of a split
door, indicated that Ed Denton was not there, but that he had
left with Mr. Cranney (T. 35). When Brett Bowman indicated that
he knew Mr. Garza was lying because Mr. Bowman had brought Mr.
Cranney with him, Mr. Garza indicated again that Mr. Denton was
not there, and that Mr. Garza didn't know where he was (T. 35)
Mr. Garza stated that Brett Bowman made some threatening remarks
and then left (T. 35). Mr. Garza stated that Brett Bowman and
his friend left together, Randy Cranney did not go with them (T.
36, 39).
Mr. Garza testified that the Brett Bowman he knew was
not in the courtroom (T. 28). Appellant was present in the
courtroom (T. 2 ) .
4

Police Officer LaMont Cox testified that on April 7,
1987, he was called to investigate the circumstances surrounding
the vandalism of a 1979 Buick Riviera (T. 42). From his previous
experience in automobile repair, he estimated that it would cost
$1000 to replace the glass, $400 to replace the tires, and
between $500 and $1,000 to replace the dented parts of the car
body (T. 47-48).

Officer Cox had no personal knowledge of the

value of the glass or tires on the Riviera owned by Mr. Denton,
made no estimate on the cost of repairing the dented parts of the
body (as opposed to the replacement of those parts), and had no
information about the condition of the car prior to the vandalism
(T. 49-50).
Basing an estimate on his prior experience as a police
officer investigating automobile accidents, Officer David A.
Staley estimated the damage to Mr. Denton's car as worth $1,500
(T. 50-53).

Officer Staley indicated that Mr. Denton spoke with

him on April 7, 1988, telling him that Brett Bowman had done the
damage to his car, and that Mr. Denton had been hiding under a
bush (T. 55).
Ed Denton testified that early in 1987, Appellant beat
up his 1979 Buick Riviera, and that the car was in perfect shape
except for one dent in it prior to that event (T. 88-89).

Mr.

Denton testified that he had purchased marijuana from Appellant
many times, and that prior to the incident involving his car, Mr.
Denton took $500 of Appellant's money to buy one half pound of
marijuana for him (T. 90, 91). He kept the money and did not buy
5

the marijuana (T. 96). He explained that he and Appellant ran
into one another at an audio shop, and made arrangements for Mr.
Denton to meet with and return the money to Appellant that night
(T. 91). Mr. Denton did not follow through with those plans (T.
92).
He stated that on the night he was to return
Appellant's money, between 6:00 and 7:30, he was in the basement
of Raul Garza's home, where he could see Appellant and a man
named Tim beating up Mr. Denton's car (T. 93, 98). Mr. Denton
claimed that he was in the Garza basement throughout the event
(T. 100). Mr. Denton testified that Randy Cranney rode away with
Appellant and Tim (T. 101). Mr. Denton testified that he was
never under a bush (T. 102). Mr. Denton testified that he and
Randy Cranney used to be friends, but that because of rumors
spread by Mr. Cranney, Mr. Denton was no longer his friend (T.
102).
Appellant testified that Mr. Denton stole $500 from
Appellant's home, and that there was no marijuana transaction
involved (T. 105-106).

Appellant went to the police about the

theft, and the police report on the theft was filed on April 6
(T. 108). He explained that he had met Mr. Denton when Mr.
Denton befriended Appellant's wife, and moved in with the Bowmans
for a short time before Mr. Denton moved into his own apartment
in the same complex with Appellant's (T. 107). Appellant said
that there was no meeting at any audio shop (T. 109).
Appellant testified that on April 7, one of Mr.
6

Denton's friends came by Appellant's apartment looking for Mr.
Denton, and, upon request, he gave Appellant some addresses of
places where Mr. Denton might be (T. 110). He explained that he
went looking for Mr. Denton at Randy Cranney's, and that Randy
agreed to take Appellant to Raul Garza's, where Mr. Denton might
be (T. 111). Those two were the only two who went to Raul
Garza's (T. 111). When they arrived, Randy went next door to
Raul's, and Appellant went to Raul's and spoke to Raul's mother
(T. 112). After she told him that Mr. Denton was not there,
Appellant went next door to get Randy, and he took him back to
his home (T. 112).
Appellant then went home to meet his friends, Allan
Jacobsen and Randy Holliday (T. 112-113).

They went to the

liquor store, and then returned to Appellant's home and got drunk
(T. 114). Appellant testified that he didn't vandalize Mr.
Denton's car (T. 114).
Allan Jacobsen testified that he and Appellant got
together around 6:00 p.m. on April 7, and that they were together
for the entire evening (T. 118).
SUMMARY OF ARGUMENT
Contrary to the court's conclusion, there were no
eyewitnesses linking Appellant to the vandalism of Ed Denton's
car.

The court properly discounted the credibility of one of the

eyewitnesses, and the other eyewitnesses did not identify
Appellant as the perpetrator.

Because there was insufficient

evidence of Appellant's guilt, this Court should reverse his
7

conviction and bar his retrial.
ARGUMENT
I.
THE EVIDENCE WAS INSUFFICIENT.
Appellant was convicted of criminal mischief, defined
by Utah Code Ann. section 76-6-106 as follows:
(1) A person commits criminal mischief
if:
(a) Under circumstances not amounting to
arson, he damages or destroys property with
the intention of defrauding an insurer; or
(b) He intentionally and unlawfully
tampers with the property of another and
thereby:
(i) Recklessly endangers human
life;
(ii) Recklessly causes or threatens
a substantial interruption or impairment of
any public utility service; or
(c) He intentionally damages, defaces,
or destroys the property of another.
(d) He recklessly or willfully shoots or
propels a missile or other object at or
against a motor vehicle, bus, airplane, boat,
locomotive, train, railway car or caboose,
whether moving or standing.
(2) (a) A violation of section 76-6106(a) is a felony of the third degree.
(b) A violation of section 76-6106(1)(b) is a class A misdemeanor.
(c) Any other violation of this section
is a felony of the third degree if the
actor's conduct causes or is intended to
cause pecuniary loss in excess of $1,000
value; a class A misdemeanor if the actor's
conduct causes or is intended to cause
pecuniary loss in excess of $500; a class B
misdemeanor if the actor's conduct causes or
is intended to cause pecuniary loss in excess
of $250; and a class C misdemeanor if the
actor's conduct causes or is intended to
cause loss of less than $250.
Inasmuch as Appellant's case was tried to the bench,
the standard of review discussed in State v. Wright, 744 P.2d 315
8

(Utah App. 1987) applies.

As this Court explained in that

opinion,
"[I]f the findings (or the trial court's
verdict in a criminal case) are against the
clear weight of the evidence, or if the
appellate court otherwise reaches a definite
and firm conviction that a mistake has been
made, the findings (or verdict will be set
aside." [State v.] Walker, 743 P.2d [191,]
193 [(Utah 1987)]. Application of this new
standard does not eliminate the traditional
deference afforded the fact-finder to
determine the credibility of the witnesses.
Wright at 317.

Review of the court's assessment of the evidence

in this case in light of the record of the trial must lead to the
conclusion that the state failed to prove Appellant guilty of
criminal mischief.
The court's ruling was as follows:
In weighing the evidence today, the
comments, both counsel are absolutely
correct. I have to decide to what extent I'm
going to believe whom. I think, Mr. Garcia,
your statement about the rip-off on the pot
buy is probably correct. I'm not convinced
that Mr. Denton took your client's money from
a proposed drug purchase and took off. I am
more inclined to believe your client's story
of what happened. And I think that that is
probably more consistent with the later
situation where the car was trashed. I have
no reasonable doubt that the defendant
committed the crime of which he is charged
here, and I so find.
A lot of things have led me to that
conclusion. An awful lot of other people
that could have been brought in here as to
the whereabouts of the defendant so far as
that evening when the drinking was going on,
the time dinner was had. The fact that
nobody left the apartment and so on. But I
think that the eyewitnesses here are strong
enough to indicate that there is no doubt
that the defendant is guilty.
9

(T. 127).
The trial court's assessment of the evidence was
improper because after the court discounted the testimony of Mr.
Denton, the only eyewitness testimony concerning the vandalism of
the car indicates that Appellant was not involved in the
vandalism.
In rejecting Mr. Denton's version of the circumstances
surrounding his theft of $500 from Appellant, the trial court
discounted the credibility of one of the only two eyewitnesses to
the vandalism of Mr. Denton's car.

In addition to the trial

court's assessment of Mr. Denton's lack of credibility, this
Court should consider the fact that Mr. Denton testified at trial
that he watched the vandalism from inside Raul Garza's home,
while he apparently told the investigating Officer Staley that he
watched the vandalism from his vantage point underneath a bush,
where he was hiding.

Compare T. 101 with T. 55.

Most

importantly, Mr. Denton, as a defendant in the criminal case
involving his theft of Appellant's $500, certainly had a reason
to lie about Appellant's involvement in the vandalism.
The only other eyewitness to the vandalism was Raul
Garza.

Mr. Garza saw two gentlemen vandalizing Mr. Denton's car,

and spoke with the one named Brett Bowman face to face through
the top half of Mr. Garza's front door (T. 24-35).

When asked

repeatedly, Mr. Garza indicated that the Brett Bowman he spoke to
that night, the Brett Bowman he watched vandalize Mr. Denton's
car, was not in the courtroom (T. 28). Appellant was in the
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courtroom (T. 2 ) .
In resting Appellant's conviction on the strength of
the eyewitnesses, the trial court ruled against the clear weight
of the evidence.
CONCLUSION
Because the court's findings were against the clear
weight of the evidence, this Court should reverse Appellant's
conviction, declaring him innocent as a matter of law.
Murphy, 617 P.2d 399, 403 (Utah 1980).

/

\4

Respectfully submitted this / Q

State v.

L-^:\

(Arf

day of

, .,

! <

l

^v*

li

1989.

Attorney for Defendant/Appellant
CERTIFICATE OF DELIVERY
I, Elizabeth Holbrook, hereby certify that

'7

copies

of the foregoing will be delivered to the Utah Court of Appeals
and that four copies of the foregoing will be delivered to the
Attorney General's Office, 236 State Capitol, Salt Lake City,
Utah, 84114, this Jf^day o ^ i ^ l d l 1/yl rx
/y

j

. 1989.;

\
1 r-\J : I >

£'

1

u

.r

ELIZABEm^BKMiBRODK

DELIVERED by
day of

this

, 1989.

11

